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Opinion of the Economic and Social Committee on the "Proposal for a Council Regulation on the
Community patent"
(2001/C 155/15)
On 7 September 2000 the Council decided to consult the Economic and Social Committee, under Article
262 of the Treaty establishing the European Community, on the above-mentioned proposal.
The Section for the Single Market, Production and Consumption, which was responsible for preparing the
Committee's work on the subject, adopted its Opinion on 14 March 2001. The rapporteur was Mr
Simpson.
At its 380th plenary session (meeting of 29 March 2001) the Economic and Social Committee adopted the
following Opinion by 77 votes to 22 and with eight abstentions:
1. Summary and recommendations
1.1. The Committee welcomes and supports the initiative of the Commission in proposing a Regulation to
facilitate the establishing of a Community patent.
1.2. The Committee endorses the proposal that the Community should become a member of the Munich
Convention as a method of introducing the Community patent.
1.3. The Committee hopes that the European Patent Organisation will welcome this proposal and cooperate on its implementation and thus provide extra encouragement of innovation and research in the
European Community.
1.4. The Committee agrees that there are strong and valid reasons to introduce the Community patent by
way of an appropriate Regulation.
1.5. The Committee accepts that the proposal to use the procedures of the European Patent Office to
register a Community patent is both logical and simpler than any proposal for a parallel system.
1.6. The Committee believes that it is a crucial feature of the proposal for a Community patent application
procedure that it should co-exist readily with the existing arrangements for national and European patent
application procedures.
1.7. The Committee regards the prospect of lower cost for a Community patent as a crucial requirement of
the proposed system. The Commission proposal offers the prospect that the cost of a Community patent
might be considerably lower than those incurred when a European patent is registered for several
countries within the Community.
1.8. After consideration of other options, the Committee supports the recommendation of the Commission
that the Community patent would require to be registered in full in one of the three procedural languages
and that the claims should be translated into the other two.

1.8.1. The Committee considers that the Commission should accept arrangements that an application for a
Community patent could be presented in the language of the applicant and should be translated into one
of the three procedural languages without additional cost to the applicant.
1.9. The Committee recommends that when a patent is unknowingly infringed, because it is not available
directly in the language of the infringer, this should only be acceptable as a defence when the infringer
shows that he could not reasonably and easily have had this information. Decisions on these issues would
fall within the competence of the Community Intellectual Property Court.
1.10. For the effective operation of a Community patent, the legal mechanisms at each stage should be
clearly defined and widely understood. The Committee expects further consultation on these issues to test
their acceptability to those who have the main professional interest in their functioning.
1.11. The Committee considers that, if a Community patent is to operate effectively and efficiently, a
Community-wide form of legal jurisdiction should be established and would support the proposal to
establish a Community Intellectual Property Court on the lines proposed by the Commission with the
proviso that the functions of First Instance are carried out in existing national tribunals operating in the
capacity of a Community Court of First Instance (in the country where the defendant is domiciled or
where the breach has taken place).
1.12. The Committee believes that the Commission should make proposals, at this stage, to ensure that a
Community Intellectual Property Court would be accessible and affordable to smaller businesses. It
would be unacceptable if the Community Court was in reality, because of cost, access and "right of
audience", effectively not available to SMEs or small research organisations.
1.13. When the Commission publishes proposals for the functioning of the Community Court, the
Committee expects that they will be designed to ensure that judgements are applied uniformly across the
Community and avoid the potential inconsistencies of the present nationally based European Patent
procedures.
2. Introduction
2.1. The merits and value of a patent procedure which facilitates the uniform application and enforcement
of patent rights across the whole of the European Union are not in doubt. A mechanism to offer
enforceable rights in the whole territory of the Community is a logical and necessary part of the creation
of a genuine Single Market. As later sections of this Opinion will demonstrate, the Committee regards the
successful conclusion of an agreement on the early introduction of a unitary Community patent as both
necessary and urgent.
2.2. The Committee endorses the main thrust of the proposal from the Commission and commends the
preparation of a timetable for its expeditious implementation, if possible before mid-2002.
2.3. It is already possible to be covered throughout the European Union by a centrally issued European
patent, albeit one which is converted into a set of national patents in each Member State. However, a new
industrial property right, applied without borders across the European Union is a necessary method of
helping to ensure the free movement of goods that are protected by patents across national borders.
2.4. A unitary Community patent is a useful step in the creation of a genuine Single Market. For
businesses, this will encourage innovation and research and development, enhance access to markets, and
give increased legal certainty. The expectation is that, over time, this will encourage the filing of a larger
number of patents and reduce the deficit in filing numbers between the USA and Europe.
2.5. The earliest discussion of the merits of a patent with Community-wide application (a Community
patent) can be found in the 1960's. Several initiatives have been taken at various dates but none have
produced a proposal which has been formally approved and implemented within the Community.

2.6. More recently, the urgent need to create a Community patent was formally restated by the European
Commission(1) and endorsed by the European Council(2). Reflecting the political thrust of the Lisbon
European Council, these statements of intent now need to be implemented as quickly as possible. A
successful conclusion is even more significant because of the rapid evolution of the capacity and use of
new forms of information technology.
2.7. The Committee considered the role of a Community patent in an Opinion(3) adopted in February
1998. The rapporteur was Mr Bernabei. That Opinion responded to a Green Paper by the Commission on
the merits of a Community patent and the way in which the existing patent system in Europe was
functioning(4).
2.8. In May 2000, the Committee commented on "the need for the procedures required to establish and
operate a European patent system (to) be made simpler, shorter and cheaper" in an Opinion on the
creation of a European research area. The rapporteur was Professor Wolf(5).
2.9. More recently, in September 2000, the Committee asked the Commission to start work on creating a
Community patent as part of an industrial and intellectual property policy reflecting the need to enhance
Community research. The rapporteur was Mr Bernabei(6).
2.10. As part of the preparatory work in the drafting of this Opinion, members of the Study Group visited
the offices of the European Patent Organisation in Munich and had the benefit of listening to the advice of
the senior staff, lead by the Chairman of the Patent Office, Mr Kober, and staff representatives. This
facilitated a wide-ranging discussion in a Round Table conference of experts to which were also invited
representatives from the countries that may join the Community when the current enlargement
negotiations are completed.
3. The Commission proposal: the background
3.1. The proposal for a Council Regulation on the Community patent has evolved, inter alia, from the
responses to the earlier Green Paper. It was foreshadowed in the Commission Communication(7)
published in early 1999.
3.2. The European patent(8) was introduced in 1973 as a product of the Munich Convention which
established the European Patent Organisation. The European Patent Convention (EPC) regulates the
procedure for the granting of patents. The European Patent Organisation incorporates an Administrative
Council appointed by the Member States which have signed the Munich Convention.
3.2.1. The European Patent Organisation is an inter-governmental organisation which is not one of the
institutions of the European Union and whilst all Member States of the Union have signed the
Convention, it also has members from countries which are not members of the Union(9).
3.2.2. A patent registered with the European Patent Organisation can have effect in any or all the
countries specified in the application, provided that it is (if the applicant so requires) fully translated into
the official language of each country after it has been granted. Hence, a European patent may apply in up
to 20 different countries.
3.2.3. European patents are enforceable but only under the national law of each country. Consequently,
although described as European, they have the status in each country equivalent to a national patent. The
legal proceedings under the patent may call for legal action in each country involved. Separate actions
also involve the risk of inconsistent legal decisions in different jurisdictions.
3.2.4. The European patent application system was a considerable improvement on the earlier national
systems but is unsatisfactory since registering a patent in only a small number of countries is nonetheless
still expensive.
3.3. Following the compromise that lead to the Munich Convention in 1973, the Member States of the

European Union considered, in 1975, in a second round of negotiations, a further proposal for a
Community patent.
3.3.1. In principle, there was agreement on the creation of a Community patent through what became the
Luxembourg Convention. Over the years which followed, the Luxembourg Convention was amended by
including, inter alia, a Protocol on the Settlement of Litigation concerning the Infringement and Validity
of Community Patents. However, it never entered into force, since it was only ratified by seven (of the
then 12) Member States.
3.3.2. The failure of all the EU countries to ratify the Luxembourg Convention is attributed to the lack of
agreement on the cost and complications of the translations required by the different states as well as the
complexity of the judicial system which would have been used.
3.3.3. With this history, the Commission has prepared the present proposal for a new Regulation.
4. The Commission proposal: a summary
4.1. The Commission proposal contains two crucial elements. The first is an extension of the working
methods of the European Patent Organisation to create a Community patent. The second is a proposal to
introduce a mechanism to ensure an acceptable form of legal enforcement for the Community patent
within the institutional framework of the European Community. The Committee suggests that these two
elements should be considered together in reaching a conclusion on the Commission proposal. There are
other consequential proposals to clarify the administrative arrangements.
4.2. A Community patent will be introduced by allowing the European Community, as a single entity, to
become a member of the Munich Convention (which created the European Patent Organisation). The
Community would have the status equivalent to that of a member joining an international convention so
that any applicant, whether based in the Community or not, could obtain a patent which would apply to
the whole territory of the Community. Registration, examination of applications and the granting of
patents would be handled by the European Patent Office.
4.3. When the procedures to register and grant a Community patent are agreed, there will be three patent
instruments available. Patent users may, according to their own interests, register either with their national
authorities, or seek a European Patent, or consider registering a Community Patent.
5. General comments
5.1. For the proposal for a Council Regulation on a Community Patent to be accepted there is a number of
related questions to be determined. These include the need to obtain co-operation from the European
Patent Organisation.
5.2. The Committee endorses the proposal that the Community should become a member of the European
Patent Convention as a method of introducing a Community patent.
5.2.1. The Committee notes that the European Patent Office welcomes this proposal and will co-operate
actively on implementation in order to make for easier access to a patent covering the entire European
Community.
5.2.2. This will call for some amendments to the Munich Convention which would need to be agreed by
another diplomatic conference on the Munich Convention(10).
5.2.3. The Committee notes that the Commission has obtained a negotiating mandate from the Council of
Ministers of the European Community to revise the Munich Convention. These negotiations not only
have to ensure the mechanisms to create a Community patent but also that arrangements are made so that,
over time, any further changes are accommodated in a symbiotic fashion and so that consistency between
the Regulation and the Munich Convention is maintained.

5.2.4. The Committee notes that the introduction of the Community patent will have far-reaching effects
on the national patent offices, especially with regard to their role and functions and even their financial
resources. The Community patent as such is not dependent on the involvement of national patent offices.
Nevertheless, national patent offices have an important role to play in the development of the patent
system in Europe. Therefore, it is important to address the question of the future of the national patent
offices in order to identify what measures are appropriate to ensure that they can continue to play their
part in support of innovation in the Community.
6. Specific comments on the proposal
6.1. The concept of a Community patent registered through membership of the European Patent
Convention raises a number of related and operational questions.
6.1.1. The more important are:
1. the method of introducing this decision to Community law;
2. the inter-action with the European Patent Organisation;
3. the relationship with existing patent systems and the national patent offices;
4. the cost of a Community patent;
5. information and language requirements;
6. implications of the language rules for enforcement processes;
7. appropriate legal institutions to enforce the Community patent.
6.2. To achieve an acceptable framework for the creation of a Community Patent, the Committee
acknowledges that the questions related to cost, languages and legal processes are interlinked. The
proposals which follow in later paragraphs represent a compromise to reflect the competing pressures in
devising an acceptable and practical outcome.
6.2.1. The legal basis for a Community patent
6.2.1.1. The Commission has proposed that the introduction of a Community patent should be by means
of a Regulation, under Article 308 of the Treaty. This procedure has already been used in relation to the
fully implemented Community Trade Mark and for the proposal for Community Designs(11).
6.2.1.1.1. The reason for the proposal that a Regulation should be used to introduce the legal instrument is
that the procedures must be standardised across the Community and Member States should not be left
with discretion, as would be implicit in the use of a Directive. If a Community patent is to have the
necessary impact in terms of its acceptance, its application and its administration, then a clear single
binding framework is needed.
6.2.1.1.2. The Committee agrees that the introduction of the Community patent by way of a Regulation is
both appropriate and necessary and this proposal has the strong support of the Committee.
6.2.2. The inter-action with the European Patent Organisation
6.2.2.1. The Community Regulation will necessarily need to conform with the requirements of the
Munich Convention so that the Community can accede as a member of the Convention.
6.2.2.2. An advantage of the accession of the Community to the Munich Convention is that the
Community Regulation does not need to develop a separate set of substantive rules on specific

mechanisms for the registration of a Community patent. For example, the conditions of patentability will
be those established under the Convention. The rules of the Convention, already tried and tested, will
apply. So also will the case law under the Munich Convention that has evolved within the European
Patent Organisation.
6.2.2.3. The Commission does, however, propose that the Community patent should be governed with
some departures from (or additions to) the existing rules of the Convention. In particular, these variations
relate to the cost of the grant of the patent, the need for and scale of translations, and the issue of
jurisdiction. These are commented on in the following sections.
6.2.2.4. The Committee agrees that this forms the basis of an effective and efficient relationship with the
European Patent Organisation.
6.2.3. Relationship with existing patent systems
6.2.3.1. The Commission has proposed that the Community patent system should co-exist with the other
systems (e.g. the national patent system and the European patent system).
6.2.3.2. At this stage in the evolution of the Community there do not seem to be any convincing
arguments that this co-existence of patent systems will make for undue difficulties. Co-existence cannot,
however, mean complete flexibility of choice between the European patent system and the Community
patent system once an initial application has been filed in both the Munich Convention countries and with
the Community.
6.2.3.3. Where the party applying for a European patent designates only some - i.e. not all - Community
countries, an extension to convert to a Community patent would not be an option. This position is based
on the generally accepted principle of Patent Law of protecting third party rights that the territories to be
protected must be stated at the time of application and cannot be increased thereafter. This does pose a
question about the applicability of any Community patent to countries which become members of the
Community at a later date.
6.2.3.4. If the Community patent attracts significant support, as would be expected, then at some later
date the Commission may wish to consider a submission to the European Patent Organisation to
rationalise the European patent or make it a variant, or extension, of the Community patent applicable to
countries outside the Community. Nevertheless, it should continue to be possible for applicants to seek
registration in a selection of countries from those participating in the European patent system rather than
applying for a Community patent.
6.2.3.5. The Committee believes that it is a crucial feature of the proposal for a Community patent
application procedure that it should co-exist readily with the existing arrangements for national and
European patent application procedures.
6.2.4. The cost of a Community patent
6.2.4.1. The challenge for the Community patent is to find an acceptable compromise which reduces
translation cost, simplifies and reduces the fee charges, including the renewal fees, and as a result will
also reduce the fees paid to agents for a patent with Community coverage, which provides the requisite
information and is acceptable in all the Member States.
6.2.4.2. The Commission has included in its proposal for a Council Regulation an illustrative calculation
of the comparative cost of registering a European patent which applies to each of the countries of the
European Community and must be registered in the language of the applicant and also translated into up
to eight national languages(12). Cost will differ widely depending on the nature of the application and the
necessary amount of translation. Nevertheless, there is little doubt that a European patent system, which
requires the granted European Patent to be translated in the language of each country concerned, incurring
renewal fees in each country and fees to agents, is significantly more expensive than a single mono-

lingual application and patent, i.e. in countries such as the USA or Japan(13).
6.2.4.3. The interests of the applicant contrast with those of the general public and other potential users
who are obliged to respect an industrial property right with EC-wide validity. National Patent Offices also
need financial resources to fulfil their remit and these come from fees.
6.2.4.4. The implication of the Commission recommendations is that for a Community patent:
a. initial examination and filing fees would be those charged by the European Patent Office;
b. maintenance fees would be set by the Community Regulation and paid to the European Patent Office
and should be lower than the sum of the national renewal fees of each of the EU Member States;
c. translation cost would be lower because of the removal of the obligation to provide a translation into all
the EC languages. It is acknowledged that this would lead to the available information on existing
property rights being less available in individual countries. To compensate for this, particular provisions
are envisaged (see below) where a breach of patent case occurs.
6.2.4.5. The expectation is that a Community Patent would be less costly than a European Patent which
was registered in several countries. Fee charges (which are a major part of total cost) would be lower and
translation cost should be lower.
6.2.4.6. The Committee regards the prospect of lower cost for a Community patent as a crucial
requirement of the proposed system. The Commission proposal means that the cost of a Community
patent could be considerably lower than those incurred when a European patent is registered for several
countries within the Community.
6.2.5. Information and language requirements
6.2.5.1. A major cost saving proposal to help the users of the patent system is linked to a significant
policy decision on the language arrangements for Community patents with particular regard to the extent
to which reducing the number of translations is acceptable.
6.2.5.2. The proposed Regulation suggests that, once a Community patent has been granted in one of the
three procedural languages of the European Patent Office (French, German and English) and published in
that language, it should be accompanied by a translation only of the claims of the patent (and,
compulsorily, only the claims) in the other two procedural languages. The Community patent will then be
valid in that form in all Community countries without any other translations.
6.2.5.2.1. The Committee would point out that natural and legal persons resident or established in the
territory of a Member State whose official language is other than English, French or German can submit
patent applications in the official language(s) of their country. They must however submit a translation in
one of the abovementioned official procedural languages within a given period of time.
6.2.5.3. A complete translation - as currently required under the European patent system - could become
relevant in any later legal proceedings where an allegation of infringement was made. Then, a complete
translation of the description and the claims into the language of the Member State where the suspected
infringer is domiciled might be required to gain full legal benefits.
6.2.5.4. The Committee has considered various options related to two aspects of this part of the proposal
for a Community patent. First, the language requirements on registration and second, the suggested
presumption when the language question is linked to a claim of "unknowing infringement".
6.2.5.5. The Commission has proposed a radical change from the language requirements of a European
patent. If a Community patent is to prove particularly cost-effective, this is a necessary consideration. The
advice of the European Patent Office is that this is a crucial factor.

6.2.5.6. A range of possible alternatives, in addition to the Commission proposal (see point 6.2.5.2) was
considered by the Committee.
6.2.5.6.1. One was a proposal that would ask for a translation of the claims (and only the claims) into all
the official languages of the Community. The problem lies in the number of languages that would be
required. If the European Union is to enlarge to over 20 Member States, the cost become more
formidable, but would still be more modest than a complete translation of the Community patent.
6.2.5.6.2. Another possibility is that the application should be prepared in the language of the applicant
and the claims translated into English (but not, as a requirement, into French and German), as English is
the main working language used in the European Patent Office(14). In this connection, consideration was
also given to a requirement for a translation of the complete patent into English.
6.2.6. Implications of the language rules for enforcement processes
6.2.6.1. As a consequence of the proposal on the official languages of the Community patent, the
Commission is faced with a further difficult question in terms of the enforcement of Community patents.
Should the obligation to observe the Community patent apply without any exceptions across the
Community? This would be consistent with the usual presumption that "ignorance" is no excuse.
Alternatively, if the claims or full patent are not published in the language of the relevant country, is a
defence of unknowingly infringing the patent acceptable, whatever the size of the organisations? The
objective of securing legal certainty points to the need for adequate information on the claims at least
being available in full translated form.
6.2.6.2. The Commission has proposed that "a suspected infringer who has been unable to consult the text
of the patent in the official language of the Member State in which he is domiciled, is presumed, until
proven otherwise, not to have knowingly infringed the patent"(15).
6.2.6.3. This presumption then has consequences for the claims for damages on behalf of the patent
holder but not on liability for infringement.
6.2.6.4. One alternative is that the Community should place an obligation on businesses, and their agents,
to undertake a search of Community patents. However, unlike other legal processes where there is a duty
"to know", such an obligation for knowledge of existing patents is not considered a practical suggestion.
It would place an extra burden, on all potential users, in contrast to the existing European patents.
6.2.6.5. If a defence of "unknowing infringement" is to be acceptable, the wording used by the
Commission may need to be made more restrictive. The proposal as presently drafted, might encourage
wilful neglect of what should be a duty of due diligence and care. In addition, Article 6 confers some right
to a licence of the patent on those who wrongfully but unwittingly register a patent that is later found to
be invalid.
6.2.6.6. The Commission further suggests that, if the presumption applies, the proprietor of the patent
would not be able to obtain damages for "the period prior to the translation of the patent being notified to
the infringer". However, the investments made and then lost by the party which unknowingly infringed
the patent may greatly exceed the level of damages.
6.2.6.7. Would the Commission be prepared to add a condition that an "unknowing infringement" would
only be acceptable if the infringer could not reasonably have known of the patent and could not easily
have gained that knowledge without undue difficulty?
6.2.6.8. After consideration of other options, the Committee supports the recommendation of the
Commission that the Community patent should be required to be registered in full in one of the three
procedural languages and that the claims should be translated into the other two, despite the fact that this
may make questions of legal enforcement more complex.

6.2.6.8.1. If this method is chosen the Committee considers that the Commission should accept
arrangements to ensure that an application for a Community patent could be presented in the national
language of the applicant, and should be translated into one of the three procedural languages without cost
to the applicant.
6.2.6.9. The Committee recommends that when a patent is unknowingly infringed, because it is not
available directly in the language of the infringer, this should only be acceptable as a defence when the
infringer shows that he could not reasonably and easily have had this information. Decisions on these
issues would fall within the competence of the Community Intellectual Property Court (as discussed in
the following section).
6.2.6.10. The language question not only affects legal certainty but also the accessibility of information
on the technical content of the Community patent. The Commission should consider what steps might be
taken to ensure wider dissemination of information.
6.2.6.11. The Committee considers that if the legal institutions are to be fully effective both the Register
of Community patents and the Community Patent Bulletin must be considered as necessary publicity
instruments with regard not only to knowledge of patents granted but also to users.
6.2.7. Appropriate legal institutions to enforce the Community patent
6.2.7.1. The Commission proposes the establishment of a Community Intellectual Property Court for
legal action on the questions of validity and infringement. The Court would comprise two Instances, one
of First Instance, the other of Appeal. This would offer a centralized judicial system specialising, inter
alia, in patent matters. Only with a centralised system, the Commission argues, will there be an assurance
of Community-wide application of the law and the development of consistent jurisdiction.
6.2.7.2. In other respects, the Community patent would fall within the remit of national courts (e.g. law of
unfair competition, inventor's compensation, employee invention law).
6.2.7.3. These proposals differ dramatically from those outlined in the Luxembourg Convention which
envisaged a mixture of competencies for purely national courts and rules to delineate the involvement of
the European Court. The responses to the earlier consultation have persuaded the Commission that the
concepts in the Luxembourg Convention risked becoming impracticable. The new proposal is more
radical but clearer in its remit and operations.
6.2.7.4. Because this is a particularly specialized area of law, because there is a need for cases to be
handled within a short time-scale, and because of the existing demands on the European Court of First
Instance and the Court of Justice, the proposal is to establish a system which, in some institutional
respects, parallels those of the European Court. In support of this suggestion, the Commission quotes the
ruling by the Court of Justice that Community intellectual property rights cannot be created by
harmonising national legislation(16).
6.2.7.5. National courts may need to refer to the Community Court when a case raises wider issues of the
validity of a patent. However, national courts will be competent to request preliminary rulings on the
intellectual property of a Community patent.
6.2.7.6. The Community Intellectual Property Court would consider cases of infringement and cases
claiming invalidity. It would also consider cases arising during the period of "temporary protection", i.e.
between the time of filing and the actual granting of a patent. The Community Court would not have a
remit to consider issues falling to national courts such as the right to a patent, transfer of a patent, or
contractual licences.
6.2.7.7. Whilst the Committee acknowledges and accepts the need for a Community Intellectual Property
Court, because of the language problems and the need to bring the legal process closer to the interested
parties, the Committee recommends that the Court of First Instance should, where appropriate, hear cases

in the national language of the country in which the case is heard.
6.2.7.8. The summit at Nice, December 2000, has introduced in the EC Treaty a declaration on Article
229 a TEC which allows the creation of the necessary legal institutions.
6.2.7.9. The relationship of the Community Intellectual Property Court, the Court of First Instance and the
European Court of Justice raises some difficult issues in determining competence of the various
institutions and the relationships with the Commission and national authorities.
6.2.7.10. In the filing and registration of a Community patent, the proposal is to accept the existing, or
amended, procedures of the European Patent Office and its administrative appeal mechanism. There
would be no further appeal from the European Patent Office on these issues to any other agency. When a
Community patent is registered, disputes about validity and/or infringement would be within the remit of
the Community Intellectual Property Court. For administrative actions by the Commission, under the
proposed Regulation, the normal reference to challenge the Commission competence or actions would be
to the Court of First Instance.
6.2.7.11. For the effective operation of a Community patent it is important that the legal mechanisms at
each stage should be clearly defined and widely understood. The Committee expects further consultation
on these issues to test their acceptability to those who have the main professional interest in their
functioning.
6.2.7.12. The Committee considers that, if a Community patent is to operate effectively and efficiently, a
Community-wide form of legal jurisdiction should be established and would support the proposal to
establish a Community Intellectual Property Court on the lines proposed by the Commission with the
proviso that the functions of First Instance are carried out in national specialist tribunals operating in the
capacity of a Community Court of First Instance (in the country where the defendant is domiciled or
where the breach has taken place) using rules of procedure devised by, and common to all aspects of, the
Community Intellectual Property Court.
6.2.7.13. The Committee believes that the Commission should make proposals, at this stage, to ensure
that a Community Intellectual Property Court would be accessible and affordable to smaller businesses. It
would be unacceptable if the Community Court was, in reality, because of cost, access and "right of
audience", effectively not available to SMEs or small research organisations.
6.2.7.14. The operational proposals for the Community Intellectual Property Court will presumably be
outlined in a further consultative process. The arrangements should allow proceedings in the Court of
First Instance to be conducted in more than one location. The Court should have regard to the merits of
offering a degree of proximity to users, particularly SMEs. Also, the arrangements should make provision
for intermediary, or professional and business organisations, to be permitted to represent their members.
6.2.7.15. The Commission has suggested (point 2.4.5.4 of the Draft) that there should be no provision for
references to the Court of Justice for preliminary interpretation of difficult issues. This seems to be
undesirably restrictive when a new parallel legal framework is being introduced.
6.2.7.16. When the Commission publishes proposals for the functioning of the Community Court, the
Committee expects that they will be designed to ensure that judgements are applied uniformly across the
Community and avoid the potential inconsistencies of the present national patent procedures which are
part of the framework for European patents.
Brussels, 29 March 2001.
The President
of the Economic and Social Committee

Göke Frerichs
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